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 APPENDIX - 12 

IN THE COURT OF  THE ADDITIONAL SESSIONS JUDGE, FTC BISWANATH 

CHARIALI. 

Present : Smti. T. Hussain, Additional Sessions Judge. FTC, 

Biswanath Chariali 

(09-03-2022) 

(Sessions Case No. 44 of 2019) 

(Biswanath Chariali P.S Case No. 266/18,u/s-302 of IPC) 

COMPLAINANT: STATE OF ASSAM 

REPRESENTED BY  Mrs J. Kalita 

Addl.Public Prosecutor 

ACCUSED Arun Tanti, S/o- Lt. Dasarath Tanti, Vill-
Sakomato T.E Pucca Line 
P.S- Biswanath Chariali. 
District- Biswanath, Assam. 

REPRESENTED BY Mrs. M. Bhattacharjee. 

Legal aid counsel 
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APPENDIX - 13 

Date of offence 29-10-2018 

Date of FIR 30-10-2018 

Date of Charge-Sheet 04-05-2019 

Date of Framing of Charges 17-06-2019 

Date of commencement of evidence 29-07-2019 

Date of which judgment is reserved 05-03-2022  

Date of Judgment 09-03-2022 

Date of the Sentencing Order, if any nil 

 

          Accused Details: 

Rank of 

the 

Accused 

Name of the 

Accused 

Date of 

Arrest 

Date of 

Release 

on Bail 

Offences 

charged 

with 

Whether 

Acquitted 

or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

Undergon

e during 

Trial for 

purpose 

of Sec. 

428 

Cr.P.C 

1. Arun Tanti 30-10-

2018 

 302 of 

IPC 

convicted  imprison-

-ment  for 

life and 

fine of 

Rs.5000/-

i/d R.I for 

three  3 

months    

3 year 

and 4 

months 

 

 



 
 
 
 

Page 3 of 32 
 

APPENDIX – 14 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution: 

RANK NAME NATURE OF EVIDENCE  

PW-1 Smt Laxmi Tanti Mother of the deceased 

PW-2 Sri Bhabananda Tanti Informant 

PW-3 Sri Biraj Tanti Son of the deceased 

PW-4 Sri Jatin Mahanandia Seizure witness 

PW-5 Sri Mohi Kanta Tanti Other witness 

PW-6  Sri Amit Orang „‟ 

PW-7 Sri Paul Munda Seizure witness 

PW-8 Sri Cheniram Orang „‟ 

PW-9 Pranjal Das Executive Magistrate 

PW-10 Dr. Dipak Kumar Biswashi M.O 

PW-11 ASI, Pranab Chandar Borah I.O 

PW-12 S.I Faruque Ahmed I.O 

           

B. Defence Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE  

Nil   
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C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE  

Nil   

   

 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

Sr. No. Exhibit Number Description 

1. Ext-1 Ejahar 

2. Ext-2 Seizure List 

3. Ext-3 Post Mortem Report 

4. Ext-4 Sketch Map 

5. Ext-5 Charge-Sheet 

 

 

B. Defence: 

Sr. No. Exhibit Number Description 

Nil   

 

C. Court Exhibits: 

Sr. No. Exhibit Number Description 

Nil   
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D. Material Objects: 

Sr. No. Exhibit Number Description 

1.  M.Ext.-1 Axe 

2.   

 

 

 

JUDGMENT 

1.          The prosecution case in  a nutshell is that on 30.10.2018, on receiving 

verbal information from  Sri Jatin Mahanand, VDP Secretary of Sakumato  Tea Estate  

to the effect that the accused Arun Tanti had injured his elder brother Keshab Tanti  

with some sharp weapon  causing his death instantaneously, vide Biswanath Chariali 

PS GD Entry No. 891 dated 30.10.2018,the investigation was initiated and 

accordingly on being entrusted  by the Officer In- charge of the Police Station , ASI 

Pronob Ch Borah  visited the place of occurrence, arrested the accused Arun Tanti, 

seized the axe used in committing the crime  as  shown by accused  in presence of 

witnesses. Thereafter Sri Bhabanand Tanti, brother of the deceased Keshab Tanti 

lodged a written ejahar. Treating the said ejahar as First Information Report, a case 

being Biswanath Chariali  Police station case No. 266/18 u/s 302 IPC was formally  

registered  against the accused Arun Tanti.  

2.       During the course of investigation, the Executive Magistrate conducted   

inquest over the dead body. The Investigating officer forwarded the dead body for 

post-mortem examination, prepared the sketch map of the place of occurrence, and 

recorded the statements of the witnesses. On completion of the investigation charge 

sheet was laid against the accused Arun Tanti u/s 302 IPC. 

3.            Upon submission of the charge-sheet, Learned Sub divisional Judicial 

Magistrate (M), Biswanath Chariali, by complying with the provision u/s 209 of 

Cr.P.C committed the case for trial with the accused in Judicial custody. 
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4.           Vide order dated 17/06/2019, my Learned Predecessor framed charge 

against the accused u/s 302 IPC. On being explained and read over, the accused 

pleaded not guilty to the charge and claimed to be tried. 

5.         During the course of the trial the prosecution examined 12(Twelve) 

witnesses. At the closure of prosecution evidence, all the incriminating materials, as 

required u/s 313 Cr.PC, were put to the accused.The plea of the defence was of 

total denial. The accused declined to adduce evidence. 

6.Points for determination: 

        Whether the accused Arun Tanti  on  29-10-2018 at about 9 P.M  at 

Shakomatha Tea Estate under Biswanath Chariali Police Station committed murder 

by intentionally causing death of his elder brother Keshab Tanti and thereby 

committed the offence punishable u/s 302 IPC?  

7.  Discussion,Decision and reasons thereof: 

                I have heard the arguments advanced by the learned counsel for the 

parties and perused the materials available in the case record. 

                During  the course of the argument, learned  Addl Public Prosecutor 

has submitted that though in this case there is no eye witness, from the extra 

judicial confession made by the accused before the informant and other witnesses, 

the testimony of the witnesses that the accused lived with the deceased in the same 

house coupled with the evidence of the seizure witnesses that the axe used in 

committing the crime was recovered on being produced by the accused, the charge 

framed against the accused u/s 302 IPC  is proved beyond reasonable doubt. 

8.                 Refuting the submissions of Learned Addl. Public Prosecutor, the 

learned defence counsel has strenuously argued that though a few witnesses 

examined by the prosecution said in their evidence that the accused made 

confession before them, the same is hit by section 26 of Evidence Act as it is also 

there in their evidence that the confession was made in presence of police. Another 

point raised by the learned defence counsel is that the seized axe, alleged to have 

been used in committing the murder, was not sent for forensic for examination as 

confirmed by the I.O in his evidence and that there is evidence of seizure witness 

that at the time of the seizure, no blood stain was seen in the seized Axe. According 

to the learned defence Counsel the investigation was done in perfunctory manner 
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and on the basis of such perfunctory investigation, the prosecution has not been 

able to establish the charge framed against the accused in absence of any intention 

and motive on the part of the accused to commit murder of his own brother. 

9.              For arriving at a just decision, it would be apposite to go through the 

evidence on record              

                 P.W.-1 Smti. Laxmi Tanti has said in her evidence that the accused Arun 

Tanti as well as the informant are her sons. 8 months ago her son Arun Tanti 

murdered his elder brother Keshab Tanti after a quarrel with him. At that time she 

was in the house of the informant Bhabananda Tanti. The accused Arun Tanti and 

deceased Keshab Tanti were in company‟s house. She was in the house of 

Bhabananda which is at a little distance. The occurrence took place at night. Next 

morning at about 8 to 9 AM her grandson Biraj Tanti came to her and informed her 

that his father was killed. He said that he does not know who killed his father. Then 

PW-1 went there and saw that Keshab already died. There was mark of injury 

caused by an axe in his neck. There were injuries over different parts of his body. 

The dead body was lying outside the quarter. Police came. Her grandson Biraj Tanti 

told her that accused Arun Killed his father. Police interrogated her.  

10.  In her cross-examination PW-1 has said that the accused Arun Tanti 

and the deceased Keshab lived in the same house and Keshab‟s son Biran Tanti also 

lived with them. Houses of Rajesh Orang and Mohikanta Tanti are nearby that 

house. She has also said in her cross-examination that she does not know when and 

how Keshab died. At the time of the occurrence Biraj was not at home. He went for 

watching Television and there he slept at night. Axe of the house was used in the 

occurrence. Having seen the blood in the axe, he (i.e Biraj) told that Arun had killed. 

PW-1 has also clarified that Biraj did  not see the occurrence. House of Mohikanta 

Tanti is adjacent to the house of the Keshab. Mohikanta‟s family is there. There are 

four members in their family. Entering the house she saw Keshab lying in the ground 

in the first room. The door was open. 

11.   Though the defence in order to bring out contradiction between the 

evidence of Pw1 before the court and her previous statement given to the police put 

suggestion to her to the effect that she did not state before the police that she saw 

bleeding from the back of the neck of the body of  Keshab, which she  denied, 
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actually in her  evidence, nowhere pw1 said about bleeding from the neck of the 

deceased Keshab.  Pw1 has denied the defence suggestion that she has deposed 

falsely against the accused at the behest of the informant. 

12.  From the evidence of Pw1, it is found that the accused Arun Tanti and 

the Informant Bhabanand Tanti are her sons.The deceased Keshab was also her 

son.  It is seen that by cross examining Pw1 nothing could be brought out by the 

defence which could help the defence in any manner. The evidence of Pw1 that 

accused Arun lived with the deceased Keshab Tanti in the same house which is a 

quarter of the garden and that though Biraj, the son of the deceased also lived with 

them, on that night Biraj was not at home  has remained unchallenged. There is 

nothing in her evidence to disbelieve her aforesaid testimony. 

13.  PW-2 Bhabananda Tanti is the informant. In his evidence PW-2 has 

said that the accused Arun Tanti is his younger brother. The occurrence took place 7 

to 8 months ago. He lives in a Katcha house along with his mother. Arun and 

Keshab, his both younger brothers, lived in a Pacca house at a distance of about 200 

mitres. His sister Nishasi Tanti had come to his house. When he was taking her to 

her matrimonial home at Tangla, some his neighbour informed him over phone 

about the occurrence. He was informed that Arun Tanti had killed Keshab. Then he 

returned home. He reached home at about 9 to 9.30 AM. He saw that Keshab was 

lying dead. Arun told him that he (i,e Arun)  had killed Keshab with an axe. Arun and 

Keshab picked up a  quarrel after consuming liquor. The occurrence took place in 

the previous night. He saw cut injury in the back side of the neck of Keshab. Police 

came. Police took the dead body to Behali for Post mortem. Police interrogated him. 

Keshab Tanti left behind his two sons Siraj and Biraj aged about 10 and 8 years 

respectively. Later PW-2 lodged the ejahar. Exhibit-1 is the ejahar and Exhibit 1(1) is 

his signature. 

14.  In his cross-examination PW-2 has said that if alarm is raised in the 

pucca house, it cannot be heard from his house. Biraj Tanti, the younger son of 

Keshab Tanti lives with him. He does not remember who informed him over phone. 

Arriving there he saw gathering of about 100 people there. Police came there prior 

to his arrival. He saw dead body was covered inside the house. He did not see 

where Keshab sustained injury. He did not see the axe.  Pw2 has said that the house 
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of Mohikanta Tanti is next to the said pucca house. He has again said that 

Mohikanta resides in the other part of the house. He cannot say who wrote the 

ejahar. He only put his signature. The contents of the ejahar were not read over to 

him. He has denied the defence suggestion that he has deposed falsely or that 

merely on suspicion, he has deposed against the accused 

15.        He has denied the suggestion put him by the defence that he did not 

state before the police that the accused confessed that he had killed Keshab.  In this 

context it is pertinent to note here that though the defence put the aforesaid 

suggestion to Pw2 for bringing out contradiction between his evidence to the extent 

that accused Arun confessed before him that he had killed Keshab with an axe and 

in his previous statement given to the I.O, the evidence of the I.O (Pw-11) makes it 

clear that the defence has failed to cross examine the I.O on this point.  

16.  From the evidence of Pw2,who is the brother of the Accused Arun, it 

is found that accused Arun confessed before him that he ( i,e  Arun) had killed 

Keshab with an axe and the defence by cross examining Pw2, could not demolish his 

this testimony against the accused. Though the defence suggested that pw2 

deposed falsely against the accused, such defence suggestion without explaining the 

reason for falsely implicating his own brother, cannot help the defence in any 

manner.  

                Testimony of Pw2 inspires confidence as he has remained consistent 

throughout his entire evidence and as nothing could be brought out by the defence 

to rebut his positive evidence made against the accused. 

17.  PW-3 Biraj Tanti has said in his evidence about knowing the 

informant Bhabananda Tanti and accused Arun Tanti. Less than 1 year ago his 

father Keshab Tanti died. His father was asleep inside the house. The accused, who 

is his paternal uncle, killed his father. At the time of the occurrence he was not at 

the home. Later coming there, he got to know that his father already expired. He 

saw head injury over the body of his father. He came to know from the people that 

accused had killed his father. He was in the house of his grandmother. Police came 

and took away the accused. At the time of occurrence there was plaster over the leg 

of his father as he had sustained fracture. He came to know about the occurrence in 

the morning. 
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18.  In his cross-examination PW-3 has said that in the evening when he 

went to the house of his grandmother, at that time there was no quarrel between 

the accused and his father. He does not know what happen thereafter. When he 

returned home he saw the accused brushing teeth outside the house. Dead body of 

his father was inside the house and the door was open. He did not find any other 

person. 

19.               It is found from the evidence of Pw3 that on that night Pw3 who is the 

son of the deceased was not at home. He was in the house of his grandmother/Pw1. 

Next morning coming home, he saw the accused brushing teeth outside the house 

and the door was open and his father was lying dead with head injury. This piece of 

evidence of Pw3 has remained unchallenged.  

                     It is seen that by cross examining Pw3, the defence has not been 

able to elicit nothing to show that his evidence suffers from any inconsistency. He 

has deposed in natural way and therefore he is found to be a reliable witness.                  

20.  PW-4 Jatin Mahanandiya has said in his evidence about knowing the 

informant Bhabananda Tanti and accused Arun Tanti. The occurrence took place on 

29-10-2018. In that morning, there was gathering of people in the house of the 

accused. Informant Bhabananda is the elder brother of the accused Arun. PW-4 has 

said that he is night chaukidar. Bhabananda told him that Arun had quarrel with 

Keshab. Police came.  There was bleeding from the head of dead body. When the 

body was turned over, blood drops fell into the ground. When police left, Arun told 

before them that he had killed Keshab. The accused himself brought out the axe and 

told that he had killed with that axe. Police seized the axe in his presence. Exhibit 2 

is the seizure list and exhibit 2(1) is his signature. 

21.  In his cross-examination PW-4 has said that hearing the commotion, 

he himself went there. The occurrence took place within his line. The occurrence 

took place inside the house of Keshab. Nearly 100 to 150 people gathered and 

caught hold of the accused. The door of the house was closed. Two families reside 

in a quarter. Mohikanta resides in the other part. 

  He has denied the suggestion put to him by the defence to the effect 

that he did not state before the police that accused made the confession. Pw4 has 
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reiterated in his cross examination that the accused brought out the axe which he 

had kept concealed inside the house.  

22.  He has also denied the defence suggestion that he did not state 

before the police that accused brought out the axe. PW-4 has again said that the 

accused made the confession in presence of him, Bhabananda and some other 

persons. PW-4 has also said in his cross-examination that he has not seen the seized 

axe in the court. PW-4 has denied the defence suggestion that in order to get rid of 

his liability, he has deposed falsely against the accused. 

23.               It is seen that though during his cross examination, the defence put 

suggestion to Pw-4 to the effect that he did not state before the police that the 

accused made the confession, while cross examining the I.O (Pw-11), the defence 

has not put any question in that respect to the I.O to confirm it and thus the 

defence has failed to bring out any contradiction on that point. Therefore the 

testimony of Pw-4 that the accused confessed before him, Bhabanand and others 

that he had killed keshab with the axe which he himself brought out has remained 

unshaken.   

                    Evidence of Pw4 is consistent and therefore it is convincing and hence 

he is found to be a trustworthy witness. Here also I find that though this witness 

was subjected to lengthy cross-examination by defence, but his credibility could not 

be corroded. 

24.  PW-5 Mohikanta Tanti has said in his evidence that the accused Arun 

Tanti is son of his maternal uncle. The informant Bhabananda Tanti is elder brother 

of the accused Arun Tanti. About one year ago one morning, the boys of their village 

caught the accused and beat him up and then he came to know that the accused 

had killed his brother Keshab Tanti. PW-5 has said that his house is in front of the 

house of the accused. He did not go to see the dead body. 

25.         In his cross-examination the accused Arun Tanti and the deceased 

Keshab Tanti lived in the same house. He/PW-5 did not hear any quarrel took place 

between the accused and the deceased at night. Next morning as people gathered, 

he came to know about the occurrence. Police interrogated him. He did not state 

before the police that he heard commotion. PW-5 has said that he does not know 

who killed Keshab. 
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26.        From the evidence of Pw5 again it becomes clear that  the accused 

Arun Tanti and the deceased Keshab Tanti lived in the same house and this 

testimony of Pw5 has not been challenged by the defence in his cross examination. 

27.  PW-6 Amit Orang has said in his evidence about knowing the accused 

Arun Tanti. The informant Bhabananda Tanti is elder brother of the accused Arun 

Tanti. Nearly one year ago, when he returned home from work he saw gathering of 

people near the house of the accused. He went near that place and got to know that 

accused had killed his elder brother Keshab. He has also said that he did not 

remember who informed him about that. He did not go to see the dead body as he 

was scared. Police interrogated him. Police asked him not be frightened. 

        In his cross-examination PW-6 has said that there is only one house in 

between the house of the accused and that of his. He did not get to know about the 

occurrence at night. Mohikanta resides in the other part of the house where accused 

Arun lived. He did not know how Keshab Tanti was died. 

 28.  PW-7 Paul Munda has said in his evidence that informant Bhabananda 

is his elder brother. The occurrence took place less than 1 year ago. On that day 

when he was in the office, a boy came to him and informed that accused Arun 

murdered his elder brother Keshab. Then he came to the house of the accused Arun 

and saw that dead body was lying inside the house and blood was oozing out of it. 

Police came and took away the dead body. Police seized an axe from that place. 

Exhibit-2 is the seizure list and Exhibit 2(2) is his signature. 

29.  In his cross-examination PW-7 has said that when he reached the 

house of the accused Arun Tanti, he saw gathering of nearly 100 people. He saw the 

dead body from a distance. At the time of putting his signature on the seizure list, 

the contents of the same were not read over to him. He has also said in his cross-

examination that he did not see from where the axe was recovered, as it was night 

at that time. On being asked by the line chawkidar, he put his signature on the 

seizure list. 

30.             It is seen that though he is a seizure witness, he has made it clear in his 

cross examination he did not see from where the axe was recovered, as it was night 

at that time and therefore evidence of Pw7 is not material for the prosecution. 
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31.  PW-8 Cheniram Orang has said in his evidence that about knowing 

the accused Arun Tanti and the informant Bhabananda Tanti. He has said that 7 to 8 

months ago the occurrence took place. On that night PW-8 was at his home. Next 

morning at about 7.30 A.M, he got to know from Katiram Orang, VDP Secretary of 

Pavoi, that the accused had killed his elder brother Keshab. Thereafter PW-8 went to 

the house of Keshab Tanti and saw dead body of Keshab Tanti and that blood was 

oozing out from the body. He saw injuries on the head and on one leg of the body. 

On reporting the matter over phone, police arrived there. Police sent the dead body 

for post-mortem. Police seized an axe and he signed the seizure list as witness. 

Exhibit 2 is the seizure list and Exhibit 2(3) is his signature.  

33.         In his cross-examination PW-8 has said that when he arrived, there 

was gathering of 100 to 150 people there. Arun and Keshab lived in a quarter of the 

tea garden. Keshab had sustained fracture in his leg. Pw8 has also said that accused 

Arun and his mother had resided together. After sustaining fracture in leg by 

Keshab, Arun started to live with Keshab. PW-8 has again said that he does not 

know on that day who was with whom. After his coming to the place of occurrence, 

police arrived there. Police asked him about the occurrence. He has admitted that in 

his statement given to the police, he did not state that when he arrived at the spot,   

he found that the dead body was covered. 

         In his cross-examination PW-8 has also stated that he did not see 

from where the axe was recovered. From inside the house, being the „Goanburah‟, 

he put his signature on the seizure list. 

34.            Like Pw7, Pw8 has also said that though he signed the seizure list as 

witness, he did not see from where the seized Axe was recovered. 

                   From evidence of Pw8, it is evident that the accused  Arun and kesheb  

lived  in a quarter of the tea garden and that though earlier the accused had resided 

with his mother, after sustaining fracture in leg by  deceased Keshab Tanti,  the 

accused Arun started to live with Keshab and this version of Pw8 has not been 

disputed by the defence during the evidence of this witness. Having gone through 

the entire evidence of Pw8, I do not find any ground for disbelieving his testimony.             
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35.             PW-9 Pranjal Das is the Assistant Commissioner & Executive 

Magistrate Biswanath Chariali who conducted inquest over the dead body of Keshab 

Tanti, in connection with Biswanath Chariali P.S Case No. 266/18, u/s-302 of IPC. 

 His report is as follows:- 

 Description of the dead body- 

 Colour Black, ¾th inch, wearing half pant, sporting in clothes. Mouth closed, 

eyed open, hair black. 

 Blood chain in head and other parts of the body.  

Presence of wound- cut wound marks in left rear side of the hand and on 

right forehead. 

        As at the time of examination of this witness, original inquest report was 

not available in the case record, the same could not be exhibited. 

         In his cross-examination Pw9 has stated that he found plaster over the 

right leg of the dead body and that the injuries seemed to be old. 

36.             As the prosecution has failed to produce the original report, evidence of 

Pw9 cannot be relied upon to decide the case. 

37.    PW-10 Dr. Dipak Kr. Biswasi, Sr. Medical & Health Officer Behali Block 

PHC, performed the post-mortem examination over the dead body of Keshab Tanti 

in connection with Biswanath Chariali P.S Case No. 266/2018, u/s- 302 of IPC. In his 

evidence PW-10 has said that the dead body was identified by UBC 560 Abdul 

Kuddus and his findings were:- 

 There was one incise wound of size 1 X .5 inches over left supra auricular 

area and another 2 X .5 inches intra auricular both were in the left side of the scalp. 

Depth was up to the scalp bone. 

 Another incise wound of size 3 X .5 X .5 inches over left temporal occipital 

area. 

 Brain was haemorrhage.  

 Stomach congested, contained food matters. 

 All the injuries were of ante mortem in nature.  

 The time since death was within 12 hours. 

 The death was due to cerebrovascular accident as a result of the injuries 

sustained, i.e head injury. 
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          Exhibit 3 is the post-mortem report and Exhibit 3 (1) is his signature. 

38.  In his cross-examination the M.O has said that in his report, he has 

not specifically mentioned that the injuries were caused by sharp cutting weapon. 

                      As it is there in the report of the M.O that he found incised wound 

over the dead body, it is apparent that those were caused by sharp cutting weapon 

as incised wound is caused by a sharp edged object. 

39.           During cross examination of the M.O, the cause of death is not 

challenged by the defence. It is found that as per the post mortem report the death 

was homicidal in nature. 

40.  PW-11 ASI, Pranab Chandra Borah, conducted the preliminary 

investigation of the case. In his evidence PW-11 has said that on 30-10-2018, he 

was posted at Biswanath Chariali Police Station as ASI. On that day, the Officer- In 

Charge of the Police Station received an ejahar. Prior to that on 30-10-2018, VDP 

Secretary Jatin Mahanand reported to the Police Station over phone that accused 

Arun Tanti, assaulted his elder brother Keshab Tanti by means of sharp cutting 

weapon, causing his instant death. The villagers caught hold of Arun. In that respect 

GDE No. 891, dated 30-10-2018 was made and the Officer- In Charge of the Police 

Station sent him for investigation. Arriving at the place of occurrence he 

apprehended the accsued Arun Tanti. On being shown by the accused, the axe used 

in killing his brother was seized. Exhibit-2 is the seizure list and Exhibit 2(4) is his 

signature. He interrogated the witnesses named in the seizure list. Executive 

Magistrate Sri Pranjal Das arrived there and conducted inquest. Thereafter the dead 

body was brought to the police station and the accused was also brought to the 

police station. After that informant Bhabananda Tanti lodged the ejahar. After 

receiving of the ejahar, the Officer- In Charge of the Police Station registered the 

case and endorsed him for preliminary investigation. Exhibit-1 is the ejahar and 

Exhibit-1(2) is the signature of Sri Suraj Das, the Officer- In Charge of the Police 

Station which he recognises. The dead body was sent to Behali for post-mortem. 

After 2 days he again visited the place of occurrence and recorded the statements of 

the witnesses. The accused was formally arrested, after taking him to the police 

station and forwarded to the court. Though he made prayer to the court for 

recording confessional statement of the accused, he does not know whether the 
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prayer was allowed or not. He collected the Post-mortem report. After completion of 

preliminary investigation, he handed over the case diary to the Officer-In -Charge. 

He also prepared the sketch map of the place of occurrence. Exhibit-4 is the sketch 

map and Exhibit-4(1) is his signature. Material Exhibit-1 is the seized axe. 

41.   In his cross examination the I.O has said that when he arrived at the 

place of occurrence, there was gathering of 60 to 70 people there. The place of 

occurrence is a quarter of the tea garden. The quarter consists of 2 rooms. It is an 

independent house. He did not seize any blood stained clothe. He did not send the 

axe to FSL. In that house the brothers and the children of Keshab resided. 

42.            It is seen that during cross examination of the I.O, the defence has not 

put any question to him regarding previous statement of any of the witnesses 

examined by the prosecution. Thus the defence has not been able to prove any 

contradiction of any of the prosecution witnesses between their evidence  before the 

court and their previous statement. 

43.         Pw12, SI Faruque Ahmed, who submitted the charge sheet, has said 

in his evidence that on 04.05.2019,he was serving at Biswanath Chariali Police 

station and on that day,the Officer – In Charge of the police station handed over the 

case diary to him. By that time, the investigation was already over. Having found 

sufficient materials against the accused Arun Tanti ,he submitted charge sheet 

against the accused u/s 302 IPC. Ext-4 is the charge shhet and Ext-4(1) is his 

signature. 

               It is found that Pw12 merely submitted the charge- sheet  and that 

he did nothing towards investigation of the case and therefore his evidence is not so 

material for deciding the case. 

44.          It is already found from the evidence of the M.O (Pw10) and his post 

mortem report i,e Ext- 3 that the death was homicidal in nature and it is not 

disputed by the defence.         

45.             In order to prove the charge framed against the accused u/s 302 IPC, 

the prosecution has to prove any of the following four clauses enumerated u/s 300 

of IPC: 

               Firstly, that culpable homicide is murder, if the act by which the death 

is caused is done with the intention of causing death, or- 
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              Secondly, if it is done with the intention of causing such bodily injury 

as the offender knows to be likely to cause the death of the person  to whom the 

harm is caused ,or- 

            Thirdly, if it is done with the intention of causing bodily injury to any 

person and the bodily injury intended to be inflicted is sufficient in the ordinary  

course of nature to cause death, or- 

            Fourthly, if the person committing the act knows that it is so 

imminently dangerous that it must ,in all probability ,cause death or such bodily 

injury as is likely to cause death ,and commits such act without any excuse for 

incurring  the risk of causing death or such injury as aforesaid.            . 

46.          It is seen that in the present case, there is no eye witness to the 

occurrence, the entire prosecution case rests upon circumstantial evidence and extra 

judicial confession of the accused. 

47.              As the case is based on circumstantial evidence, it is worthwhile to note 

here that “in a case based on circumstantial evidence, the settled law is that the 

circumstances from which the conclusion of guilt is drawn should be fully proved and 

such circumstances must be conclusive in nature. Moreover, all the circumstances 

should be complete and there should be no gap left in the chain of evidence. Further 

the proved circumstances must be consistent only with the hypothesis of the guilt of 

the accused and totally inconsistent with his innocence” as held by the Hon‟ble Apex 

court in the case of C.Chenga Reddy and others  vs State of  A.P reported in 

(1996)10SCC 193  

48.           In this respect, I would also like to refer to  the case Sharadh Birdhichand 

Sarda Vs State of Maharastra ,reported in  AIR 1984SC 1622 wherein  the Hon‟ble  

Supreme court has laid down the following conditions which must be fulfilled before 

a case against an accused can be said to be fully established  based on  

circumstantial evidence:- 

I. The circumstances from which the conclusion of guilt is to be drawn should 

be fully established. 

II. The facts so established should be consistent only with the hypothesis of the 

guilt of the accused, that is to say, they should not be explainable on any 

other hypothesis except that the accused is guilty. 
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III. The circumstances should be of a conclusive nature and tendency. 

IV. They should exclude every possible  hypothesis except one to be proved, and 

V. There must be a chain of evidence so complete as not to leave any 

reasonable ground for the conclusion consistent with the innocence of the 

accused and must show that in all human probability the act must have been 

done by the accused. 

49.             Now in the backdrop of the evidence on record discussed above, it is 

to be determined in the light of the above principles laid down by the Hon‟ble 

Supreme court, whether the circumstances brought out by the prosecution against 

the accused is sufficient to prove his guilt. 

50.            The circumstances relied upon by the prosecution are: 

I.  That the accused Arun Tanti  and the deceased Keshab Tanti lived in 

the same house  till the  night on which the occurrence took place and 

next morning accused was found brushing teeth outside the house 

when body of Keshab Tanti with head injury was lying inside the house  

II.  That the axe used in committing the crime was recovered on being 

produced by the accused. 

III. That medical evidence supports the ocular evidence of the witnesses 

regarding the injury sustained by the deceased and 

IV.  Extra judicial confession made by the accused before the Informant 

and other witness. 

51.            It is found from the evidence of Pw1 who is the mother of the 

accused that accused Arun lived with the deceased Keshab Tanti in the same house 

which is a quarter of the garden and that though Biraj, the son of the deceased also 

lived with them, on that night on which the occurrence took place, Biraj was not at 

home   and that this piece of evidence of Pw1 has remained unchallenged. There is 

nothing in her evidence to disbelieve her aforesaid testimony.  

52.             The aforesaid evidence of Pw1 gets full corroboration from the 

evidence of Pw3 Biraj as it is there in his evidence that on that night he was not at 

home, that he was in the house of his grandmother/Pw1.  He has further said that 

next morning coming home, he saw the accused brushing teeth outside the house 

and the door was open and his father was lying dead with head injury. This piece of 



 
 
 
 

Page 19 of 32 
 

evidence of Pw3 has remained unrebutted. By cross examining Pw3, the defence has 

not been able to elicit anything to show that his evidence suffers from any 

inconsistency. He has deposed in natural way and therefore he is found to be a 

reliable witness. 

53.           Similarly the evidence of Pw5 also shows that his testimony that  the 

accused Arun Tanti and the deceased Keshab Tanti lived in the same house  has not 

been disputed by the defence  during testimony his cross examination.  

54.           In tune with Pw1 and Pw5, Pw8 has said in his evidence that  the 

accused  Arun and kesheb  lived  in a quarter of the tea garden and that though 

earlier the accused had resided with his mother, after sustaining fracture in leg by  

deceased Keshab Tanti,  the accused Arun started to live with Keshab and this 

version of Pw8 has  been  completely remained un assailed and having gone through 

the entire evidence of Pw8, no  ground is found  for disbelieving his  this testimony. 

55.             In this regard, the accused has said in his statement recorded u/s 313 

of Cr.P.C that he has his house in the basti and that he lived there and that on that 

day he came to the house of Keshab for taking back his bi cycle which Siraj,the 

brother of Pw3 Biraj had taken from him and that then some people caught him. 

Thereby the accused denied the evidence of Pw1, Pw5 and Pw8 to the extent that 

he lived with his deceased elder brother Keshab in his quarter and the testimony of 

Pw3 that next morning coming home, he (i,e Pw3) saw the accused brushing teeth 

outside the house and the door was open and his father was lying dead with head 

injury . But it is already found that the aforesaid evidence of Pw1, Pw3, Pw5 and 

Pw8 has remained unchallenged and that there is nothing on record for disbelieving 

the said testimony of these four witnesses. Therefore the aforesaid evidence of 

these reliable witnesses has completely belied the version of the accused denying 

these circumstances appearing against him.  

56.           From the abovementioned evidence of Pw1,Pw3,Pw5 and Pw8 which 

has not been disputed by the defence during their cross examination, it is evident 

that the accused lived  with the deceased Keshab in his quarter of the garden, 

though Pw3 also lived with them,on that night he was at the house of Pw1,next 

morning coming home Pw3 saw the accused brushing teeth outside the house and 

body of Keshab was lying inside the house and the door was open. 
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57.         Thus it transpires that on the night on which the occurrence took 

place the accused was with deceased Keshab in the same house and next morning 

he was found brushing teeth outside the house when inside the house, body of 

keshab was lying.  

             In this context I would like come to the section 106 of Evidence Act 

which provides that when any fact is especially within the knowledge of any 

person,the burden of proving that fact is upon him. 

58.         In this respect the Hon‟ble Supreme Court in the case of Trimukh 

Maroti Kirkan vs state of Maharashtra reported in (2006)10 SCC 681,held that Where 

an offence like murder is committed in secrecy inside a house, the initial burden to 

establish the case would undoubtedly be upon the prosecution, but the nature and 

amount of evidence to be led by it to establish the charge cannot be of the same 

degree as is required in other cases of circumstantial evidence. The burden would be 

of a comparatively lighter character. In view of Section 106 of the Evidence Act 

there will be a corresponding burden on the inmates of the house to give a cogent 

explanation as to how the crime was committed. The inmates of the house cannot 

get away by simply keeping quiet and offering no explanation on the supposed 

premise that the burden to establish its case lies entirely upon the prosecution and 

there is no duty at all on an accused to offer any explanation.”   

59.         Here in this case in hand, it is seen that in view of the clinching 

evidence of Pw1,Pw2,Pw5 and Pw8  that on the night on which the occurrence took 

place the accused was with deceased Keshab in the same house and  next morning  

he was seen brushing teeth outside the house when inside the house, body of 

keshab was  found lying  dead, there is burden upon the accused under section 106 

of the Evidence Act to explain the circumstances  under which Keshab was killed and 

the accused has  failed to discharge it by denying the aforesaid evidence in his 

statement recorded u/s 313 of Cr.P.C which is falsified by the convincing testimony 

of  these witnesses. 

60.           Another circumstantial evidence appearing against the accused is 

found in the testimony of Pw4. Pw4 has deposed that the occurrence took place on 

29-10-2018. In that morning, there was gathering of people in the house of the 

accused. Informant Bhabananda is the elder brother of the accused Arun. PW-4 has 

https://indiankanoon.org/doc/697566/
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said that he is night chaukidar. Bhabananda told him that Arun had quarrel with 

Keshab. Police came.  There was bleeding from the head of dead body. When the 

body was turned over, blood drops fell into the ground. When police left, Arun told 

before them that he had killed Keshab. The accused himself brought out the axe and 

told that he had killed with that axe. Police seized the axe in his presence. Exhibit 2 

is the seizure list and exhibit 2(1) is his signature. . In his cross examination Pw4 has 

further said that the accused confessed before him, Bhabanand and others. 

                 The testimony of Pw4 that the accused confessed before him 

,Bhabanand and others that he had killed keshab with the axe which he himself 

brought out has remained unshaken.   

61.             Evidence of Pw4 is found consistent and therefore it is convincing and 

hence he is found to be a trustworthy witness. Further, though this witness has been 

subjected to lengthy cross-examination by defence, his credibility could not be 

corroded.  

66.               The testimony of Pw4 to the extent that the accused himself brought 

out the axe and that police seized it in his presence vide Ext-2 seizure list is 

supported by the I.O (Pw11) in his evidence by saying that arriving at the place of 

occurrence he apprehended the accsued Arun Tanti and that on being shown by the 

accused, the axe used in killing his brother was seized. Exhibit-2 is the seizure list 

and Exhibit 2(4) is his signature. 

67.         During his examination u/s 313 of Cr.P.C when the circumstances 

appearing against him in the evidence of Pw4 and Pw11 regarding recovery of the 

axe and its seizure as indicated above are put to him, the accused has simply denied 

it by saying that he was not involved in killing of his brother, that some people 

caught him and that police took him to the police station.  But in view of such denial 

of the accused, the unshaken testimony of credible witness Pw4 to the effect that 

accused himself brought out the axe, corroborated by the evidence of the I.O, Pw11 

cannot be discarded. 

68.         In respect of the injury sustained by the deceased, the evidence of 

Pw2 is that he found body of the deceased lying inside the house with head injury. 

Supporting this piece of evidence of Pw2,Pw4 has testified that there was bleeding 

from the head of dead body and that  when the body was turned over, blood drops 
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fell into the ground. Further evidence of Pw4 is that the accused himself brought out 

the axe with which keshab was killed. This evidence of Pw2 and Pw4 has remained 

intact even after cross examination of these two witnesses and the same is 

supported by the Medical evidence as in his evidence and post mortem report, the 

M.O,Pw10 has said that his findings were:- 

 There was one incised  wound of size 1 X .5 inches over left supra auricular 

area and another 2 X .5 inches intra auricular both were in the left side of the scalp. 

Depth was up to the scalp bone. 

 Another incised wound of size 3 X .5 X .5 inches over left temporal occipital 

area. 

 Brain was haemorrhage.  

 Stomach congested, contained food matters. 

 All the injuries were of ante mortem in nature.  

 The time since death was within 12 hours. 

 The death was due to cerebrovascular accident as a result of the injuries 

sustained, i.e head injury. 

69.             As the deceased sustained incised wounds, apparently those were 

caused by sharp object, though it has not been specifically mentioned in the report. 

70.             Thus it is found that the ocular evidence of Pw2 and Pw4 regarding the 

site and nature of the injury sustained by the deceased and the nature of the  

weapon used in causing the injury and cause of death is fully supported and 

corroborated by the medical evidence and therefore though it is true that the seized 

axe was not sent for forensic examination, it  cannot be simply brushed aside as it is 

a settled law that the defect in the investigation by itself cannot be a ground for 

acquittal.                              

71              In this context I would like to place reliance in the decision of the 

Hon‟ble Apex court rendered in the case of C. Muniappan and Other vs. State of 

Tamilnadu reported in (2010)9 SCC 567 wherein in it is held that “ there may be 

highly defective investigation in a case. However, it is to be examined as to whether 

there is any lapse by the I.O. and whether due to such lapse any benefit should be 

given to the accused. The law on this issue is well-settled that the defect in the 

investigation by itself cannot be a ground for acquittal. If primacy is given to such 
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designed or negligent investigations or to the omission or lapses by the perfunctory 

investigation, the faith and confidence of the people in the criminal justice 

administration would be eroded.” 

72.       Now coming to the evidence of Pw2 who is the own brother of the 

accused,it is found that he has said in his evidence that  Arun told him that he (i,e 

Arun)  had killed Keshab with an axe, that  Arun and Keshab  had picked  up a 

quarrel after consuming liquor, that the occurrence took place in the previous night.  

                   It is to be noted that the defence by cross examining Pw2, could not 

demolish his testimony against the accused.  

73.              It is seen that the said testimony of Pw2 that the accused confessed 

before him is fully supported and corroborated by Pw4 who is a night Chowkidar in 

his evidence. PW-4 has deposed that Bhabananda told him that Arun had quarrel 

with Keshab, that Police came.There was bleeding from the head of dead body. 

When the body was turned over, blood drops fell into the ground. When police left, 

Arun told before them that he had killed Keshab. The accused himself brought out 

the axe and told that he had killed with that axe. Police seized the axe in his 

presence. Exhibit 2 is the seizure list and exhibit 2(1) is his signature. In his cross 

examination Pw4 has further said that the accused confessed before him 

,Bhabanand and others. 

               The testimony of Pw4 that the accused confessed before him 

,Bhabanand and others that he had killed keshab with the axe which he himself 

brought out has remained unshaken.   

74.           As Pw2 and Pw4 have said in their evidence about making confession 

by the accused before them, now it is required to discuss the law on extra judicial 

confession.  

                   In this respect I would like to refer to the case of Mohd. Azad @Samin 

Vs State of West Bengal (Criminal Appeal No.1729 of 2008) wherein the Hon‟ble 

Supreme court has discussed the law relating to extra judicial confession in 

praragraph No.21 and 22 which are as follows: 

    “21. Confessions may be divided into two classes i.e. judicial and extra- 

judicial. Judicial confessions are those which are made before a Magistrate or a court 

in the course of judicial proceedings. Extra-judicial confessions are those which are 
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made by the party elsewhere than before a Magistrate or court. Extra-judicial 

confessions are generally those that are made by a party  to or before a private 

individual which includes even a judicial officer in his private capacity. It also 

includes a Magistrate who is not especially empowered to record confessions under 

Section 164 of the Code of Criminal Procedure, 1973 (for short the `Code') or a 

Magistrate so empowered but receiving the confession at a stage when Section 164 

of the Code does not apply. As to extra-judicial confessions, two questions arise:  

(i) were they made voluntarily? and (ii) are they true? As the section enacts, a 

confession made by an accused person is irrelevant in criminal proceedings, if the 

making of the confession appears to the court to have been caused by any 

inducement, threat or promise, (1) having reference to the charge against the 

accused person, (2) proceeding from a person in authority, and (3) sufficient, in the 

opinion of the court to give the accused person grounds which would appear to him 

reasonable for supposing that by making it he would gain any advantage or avoid 

any evil of a temporal nature in reference to the proceedings against him. It follows 

that a confession would be voluntary if it is made by the accused in a fit state of 

mind, and if it is not caused by any inducement, threat or promise which has 

reference to the charge against him, proceeding from a person in authority. It would 

not be involuntary, if the inducement, (a) does not have reference to the charge 

against the accused person; or (b) it does not proceed from a  person in authority; 

or (c) it is not sufficient, in the opinion of the court to give the accused person 

grounds which would appear to him reasonable for supposing that, by making it, he 

would gain any advantage or avoid any evil of a temporal nature in reference to the 

proceedings against him. Whether or not the confession was voluntary would 

depend upon the facts and circumstances of each case, judged in the light of Section 

24 of the Indian Evidence Act, 1872 (in short `Evidence Act'). The law is clear that a 

confession cannot be used against an accused person unless the court is satisfied 

that it was voluntary and at that stage the question whether it is true or false does 

not arise. If the facts and circumstances surrounding the making of a confession 

appear to cast a doubt on the veracity or voluntariness of the confession, the court 

may refuse to act upon the confession, even if it is admissible in evidence. One 

important question, in regard to which the court has to be satisfied with is, whether 

https://indiankanoon.org/doc/497457/
https://indiankanoon.org/doc/497457/
https://indiankanoon.org/doc/967059/
https://indiankanoon.org/doc/967059/
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when the accused made the confession, he was a free man or his movements were 

controlled by the police either by themselves or through some other agency 

employed by them for the purpose of securing such a confession. The question 

whether a confession is voluntary or not is always a question of fact. All the factors 

and all the circumstances of the case, including the important factors of the time 

given for reflection, scope of the accused getting a feeling of threat, inducement or 

promise, must be considered before deciding whether the court is satisfied that in its 

opinion the impression caused by the inducement, threat or promise, if any, has 

been fully removed. A free and voluntary confession is deserving of the highest 

credit, because it is presumed to flow from the highest sense of guilt. (See R. v. 

Warickshall) It is not to be conceived that a man would be induced to make a free 

and voluntary confession of guilt, so contrary to the feelings and principles of human 

nature, if the facts confessed were not true. Deliberate and voluntary confessions of 

guilt, if clearly proved, are among the most effectual proofs in law. An involuntary 

confession is one which is not the result of the free will of the maker of it. So where 

the statement is made as a result of harassment and continuous interrogation for 

several hours after the person is treated as an offender and accused, such 

statement must be regarded as involuntary. The inducement may take the form of a 

promise or of a threat, and often the inducement involves both promise and threat, 

a promise of forgiveness if disclosure is made and threat of prosecution if it is not. 

(See Woodroffe's Evidence, 9th Edn., p. 284.) A promise is always attached to the 

confession alternative while a threat is always attached to the silence alternative; 

thus, in one case the prisoner is measuring the net advantage of the promise, minus 

the general undesirability of a false confession, as against the present unsatisfactory 

situation; while in the other case he is measuring the net advantages of the present 

satisfactory situation, minus the general undesirability of the confession against the 

threatened harm. It must be borne in mind that every inducement, threat or promise 

does not vitiate a confession. Since the object of the rule is to exclude only those 

confessions which are testimonially untrustworthy, the inducement, threat or 

promise must be such as is calculated to lead to an untrue confession. On the 

aforesaid analysis the court is to determine the absence or presence of an 

inducement, promise etc. or its sufficiency and how or in what measure it worked on 
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the mind of the accused. If the inducement, promise or threat is sufficient in the 

opinion of the court, to give the accused person grounds which would appear to him 

reasonable for supposing that by making it he would gain any advantage or avoid 

any evil, it is enough to exclude the confession. The words "appear to him" in the 

last part of the section refer to the mentality of the accused.  

22. An extra-judicial confession, if voluntary and true and made in a fit state 

of mind, can be relied upon by the court. The confession will have to be proved like 

any other fact. The value of the evidence as to confession, like any other evidence, 

depends upon the veracity of the witness to whom it  has been made. The value of 

the evidence as to the confession depends on the reliability of the witness who gives 

the evidence. It is not open to any court to start with a presumption that extra-

judicial confession is a weak type of evidence. It would depend on the nature of the 

circumstances, the time when the confession was made and the credibility of the 

witnesses who speak to such a confession. Such a confession can be relied upon and 

conviction can be founded thereon if the evidence about the confession comes from 

the mouth of witnesses who appear to be unbiased, not even remotely inimical to 

the accused, and in respect of whom nothing is brought out which may tend to 

indicate that he may have a motive of attributing an untruthful statement to the 

accused, the words spoken to by the witness are clear, unambiguous and 

unmistakably convey that the accused is the perpetrator of the crime and nothing is 

omitted by the witness which may militate against it. After subjecting the evidence 

of the witness to a rigorous test on the touchstone of credibility, the extra-judicial 

confession can be accepted and can be the basis of a conviction if it passes the test 

of credibility. “ 

75.           While dealing with the issue of extra judicial confession, it was held 

by the Hon‟ble Apex court  in the case of  State of UP v MK Anthony , reported in 

AIR 1985 SC 48 that there is no inflexible rule of law or prudence that an accused 

cannot be convicted on the basis of an extra-judicial confession without 

corroboration, though it is considered to be a very weak evidence. It was also held 

that it can be sufficient to found conviction provided – 

i. It comes from the mouth of witnesses who appear to be unbiased 

and not even remotely inimical to the accused; 
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ii. There is nothing to indicate that the witness may have motive for 

attributing untruthful statement to the accused; 

iii. The evidence given by the witness is clear, unambiguous and 

unmistakably conveys that the accused committed the crime; 

iv. Nothing is omitted by the witness which may suggest different 

conclusion; and 

v. The evidence passes the rigorous test of credibility. 

76.         In the instant case it is seen from the evidence on record that Pw2 and 

Pw4 have categorically said in their testimony that the accused Arun told before 

them that  he had killed Keshab with an axe. Pw2 is own brother of the accused 

Keshab and Pw4 is Line chowkidar of the tea garden and the occurrence took place 

inside a quarter of that tea garden. There is nothing on record pointing towards 

existence of any enmity of Pw2 and Pw4 with the accused for which they would 

falsely implicate the accused. The defence by cross examining these two witnesses 

could not elicit anything indicating any motive on their part to depose falsely against 

the accused. It is already found above while discussing their evidence that testimony 

of Pw2 and Pw4 inspires confidence and that hence both of them are found to be 

reliable and trust worthy witnesses. It is evident that their evidence is clear and 

unambiguous and that their evidence does not suggest any different conclusion. I 

find nothing to disbelieve their oral testimony particularly when PW 2 happens to be 

the brother of the accused. 

77.          Though the Learned defence counsel has argued that the extra judicial 

confession is hit by section 26 of the Evidence Act for being made in presence 

Police, careful scrutiny of the evidence Pw2 and Pw6 transpires that nowhere these 

two witnesses have said that the accused made the confession in presence of Police. 

It is true that both the witnesses have said in their evidence that Police came to the 

Place of occurrence. But as  they nowhere said that when the accused made the 

extra judicial confession before them, the police were present near them, therefore 

it cannot be said that the extra judicial confession was made in the presence of the 

police.  As such the submission of the learned defence counsel that the extra-judicial 

confession is hit by section 26 of the Evidence act is not sustainable. 
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78.         For the reasons indicated above the extra judicial confession made by 

the accused before Pw2 and Pw6 is found to be voluntary and truthful and as such 

the same can not be ignored. 

79.           Thus, on careful scrutiny, it is found that the evidence of the 

witnesses examined by the prosecution is consistent, convincing, and reliable as 

described above. From the evidence of the witnesses indicated above the following 

circumstances are proved against the accused : i) the accused Arun Tanti  and the 

deceased Keshab Tanti lived in the same house  till the  night on which the 

occurrence took place and next morning accused was found brushing teeth outside 

the house when body of Keshab Tanti with head injury was lying inside the house ii)  

though  there is burden upon the accused under section 106 of the Evidence Act to 

explain the circumstances  under which Keshab was killed,the accused has  failed to 

discharge it by denying the aforesaid evidence in his statement recorded u/s 313 of 

Cr.P.C which is already falsified by the convincing testimony of  reliable witnesses iii) 

the axe used in committing the crime was recovered on being produced by the 

accused ,iv) the ocular evidence the witnesses regarding the site and nature of the 

injury sustained by the deceased and the nature of the  weapon used in causing the 

injury and  also the cause of death is fully supported and corroborated by the 

medical evidence and v) extra judicial confession made by the accused before Pw2 

and Pw6 is voluntary and truthful. 

80.               It is already reflected above that here in this case the defence has not 

been able to bright out any material contradiction. The evidence of the material 

witnesses does not suffer from any inconsistency and hence found to be cogent and 

convincing. All the circumstances brought out by the witnesses coupled with  the 

extra judicial confession of the accused proved by the prosecution as indicated 

above, forms a chain of evidence which  is  so complete  that there  is no escape 

from the conclusion that within all human probability, the death of the  deceased  

was caused by the accused and none else. The circumstances are incapable of 

explanation of any other hypothesis than that of the guilt of the accused and are 

inconsistent with his innocence. 
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81.         One of the submissions of the Learned defence counsel is that there 

was no intention and motive on the part of the accused for committing murder of his 

own brother.  

82.  So far as intention of the accused is concerned,  it would be relevant 

to refer to the  case of Pulicherla Nagaraju @ Nagaraja vs  State of  AP reported in 

(2006)11 SCC 444  wherein  the Hon‟ble  Supreme court  held that  “The intention to 

cause death can be gathered generally from a combination of a few or several of the 

following, among other, circumstances: (i) nature of the weapon used; (ii) whether 

the weapon was carried by the accused or was picked up from the spot; (iii) whether 

the blow is aimed at a vital part of the body; (iv) the amount of force employed in 

causing injury; (v) whether the act was in the course of sudden quarrel or sudden 

fight or free for all fight; (vi) whether the incident occurs by chance or whether 

there was any premeditation; (vii) whether there was any prior enmity or whether 

the deceased was a stranger; (viii) whether there was any grave and sudden 

provocation, and if so, the cause for such provocation; (ix) whether it was in the 

heat of passion; (x) whether the person inflicting the injury has taken undue 

advantage or has acted in a cruel and unusual manner; (xi) whether the accused 

dealt a single blow or several blows. The above list of circumstances is, of course, 

not exhaustive and there may be several other special circumstances with reference 

to individual cases which may throw light on the question of intention. Be that as it 

may.”  

82.          In the present case it is already found from the ocular evidence 

regarding the site and nature of the injury sustained by the deceased and the nature 

of the weapon used in causing the injury and also the cause of death is fully 

supported and corroborated by the medical evidence. Moreover Pw6 and Pw2 have 

categorically said in his evidence that the accused made extra judicial confession and 

it is the convincing evidence of Pw6 supported by the evidence of the I.O that the 

accused himself brought out the axe with which he killed his brother . It is also to be 

noted that it is also there in the evidence of Pw3 that at the time of the occurrence  

there was plaster  over the left leg of the deceased as he had sustained fracture.  In 

view of this clinching evidence that the accused injured the deceased, who was with 
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plaster over his one of legs, on his head by means of the seized Axe, intention of the 

accused can be clearly gathered.  

83.              Regarding motive, it is true that there is no evidence to indicate the 

motive of the accused.  In such a based on circumstantial evidence it is very difficult 

for the prosecution to collect evidence on the motive. 

84.              In this respect it was held by the  Hon‟ble Apex Court in the case of 

Mulk Raj  Etc vs  Satish Kumar and others, reported in 1992 AIR1175 that 

“Undoubtedly  in cases of circumstantial evidences  motive bears important 

significance. Motive always locks up in the mind of the accused and sometimes it is 

difficult to unlock. People do not act wholly without motive. The failure to discover 

the motive of an offence does not signify its non -existence. The failure to prove 

motive is not fatal as a matter of law. Proof of motive is never an indispensable for 

conviction. When facts are clear it is immaterial that no motive has been proved. 

Therefore, absence of proof of motive does not break the links in the chain of 

circumstances connecting the accused with the crime, nor militates against the 

prosecution case” 

85.                In the instant case, it is already  found and held that the  evidence on 

record against the accused is clear enough  and  therefore placing reliance on the 

aforesaid decision of the Hon‟ble Supreme court, I hold that absence of proof of 

motive is not fatal to the prosecution case. 

86.           As it is already found and held that the intention of the accused is  

proved from the nature of the weapon i,e the seized axe and the site of the injury, I 

have come to the conclusion that the prosecution has been able to prove by leading 

convincing evidence  that the accused Arun Tanti caused the death of deceased 

Keshab Tanti  with the intention of causing bodily injury to him and the bodily injury 

intended to be inflicted is sufficient in the ordinary  course of nature to cause  his 

death and therefore  it is proved beyond all  reasonable doubt that accused Arun 

Tanti is guilty of committing murder of his brother keshab Tanti and accordingly he 

is convicted u/s 302 of IPC. 

87.                 Convict Arun Tanti is heard on the quantum of sentence and recorded 

his statement u/s 235(2) of Cr.P.C. The convict has said that he is bachelor. He has 

his mother, two brothers and nephews. The convict has pleaded for leniency  
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88.              As the charge proved is u/s 302 IPC and is punishable with 

imprisonment of life or death penalty, section 360 Cr.P.C and/or Section 3 and 4 of 

Probation of Offenders Act are not applicable in this case. 

89.             Here in this case though the accused is convicted for committing 

murder, from the  facts and the circumstances of the case, it is found that it does 

not fall  in the  category of  rarest of the rare cases. 

90.           Therefore, the convict Arun Tanti is sentenced to undergo rigorous 

imprisonment (RI) for life for committing the offence punishable U/S 302 of IPC and 

also to pay a fine of Rs.5,000/- (Five thousand) only in default to undergo rigorous 

imprisonment for another three month. The period already undergone by the convict 

during investigation and trial of the case shall be set off. 

91.           It is found from the record that the deceased left behind his two 

minor sons and old mother. As per the law the mother and minor sons of the 

deceased are entitled to compensation. Therefore the matter is hereby referred to 

District Legal Services Authority, Biswanath for doing the needful for granting 

compensation u/s 357A of Cr.P.C.  Send a copy of the judgment to District Legal 

Services Authority, Biswanath along with the relevant documents. 

92.         Let a free copy of the judgment be furnished to the convict immediately 

93.                Convict Arun Tanti is informed about his right of Appeal against the 

judgment and order of conviction and sentence before the Hon‟ble High Court. 

           Convict Arun Tanti is remanded to District Jail, Biswanath  to serve 

out the remaining part of sentence. 

94.               The seized axe be destroyed in due course. 

           The Learned Legal Aid counsel Mrs M Bhattacharjee is entitled for her 

professional bills from the District Legal Services Authority, Biswanath.  

95.        It has to be mentioned here that though 05.03.2022 was fixed for 

judgment, on that day judgment could not be pronounced as it was found while 

preparing the judgment that there was necessity for further examination of the 

accused u/s 313 of Cr.PC 
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96. A copy of the judgment be forwarded to the Learned District Magistrate, 

Biswanath Chariali as required u/s 365 of Cr.P.C 

  Given under my hand and seal of this court on this 9th day of March 2022 

 

 

 

                                                                    Addl. Sessions Judge FTC                              

                                                                         Biswanath Chariali 

  Dictated and corrected by my 

    

    Addl. Sessions Judge FTC                              

         Biswanath Chariali.    


